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No. 11,579 


QUESTIONS INVOLVED 

In the opinion of appellant the questions are: 

(1) Whether a minor child is emancipated at the time 
she asserts her independence of her parents and 
accepts gainful employment or at some later date. 

(2) Whether a wife who was denied a divorce can in¬ 
voke the aid of a court order, for maintenance of a 
minor child, to force her husband to pay her money 
after the said minor is emancipated; or, in other 
words, whether an order to maintain a minor child 
continues after the child is emancipated. 

(3) Whether or not a husband who, under a court order, 
pays to his wife money for the maintenance of a 
minor child after the minor is emancipated can re¬ 
cover the money so paid if the order is not in con¬ 
formity with law. 

(4) Whether or not a wife who, after the emancipation 
of a minor child, seeks to enforce an order for the 
maintenance of the said minor can have attorney’s 
fee and costs on appeal where she has not estab¬ 
lished a bona fide needy condition and where she at¬ 
tempted to deceive the court. 
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No. 11,579 


William N. Brown, Appellant, 


v. 

Alice V. Brown, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

In June 1952, defendant, appellant herein, filed in the 
United States District Court for the District of Columbia, 
a motion to modify the court’s order of June 12, 1949 for 
maintenance of the minor daughter of the parties and to 
declare emancipation of same (B. 31). He contended in 
his argument that he should be relieved from paying the 


alleged maintenance in arrears because the minor had 
emancipated herself by her own affirmative act with the 
approval of the mother who had custody, but against the 
defendant’s wishes. A few days after filing said motion 
defendant moved the court to modify his motion to amend 
and asked the court for reimbursement of money which 
he had paid to the plaintiff after the said emancipation 
(R- 42). • 

On August 13, 1952 the court ruled that defendant’s 
motion was sustained; that the minor was emancipated; 
but that in view of the ruling in the Kephart case and 
the report of the Domestic Relations Commissioner the 
defendant was required to pay under the order until the 
date on which he filed his motion, namely June 12, 1952 
(R. 45). From that portion of the court’s ruling the de¬ 
fendant takes this appeal by authority of Title 28, Sec¬ 
tion 1291, United States Code and Title 16, Section 1709, 
District of Columbia Code. 1951 Edition. The District 
Court originally took jurisdiction of the cause by au¬ 
thority of Title 16. Sections 403, 410, and 416 of the Dis¬ 
trict of Columbia Code. 

STATEMENT OF THE CASE 

Appellee, Alice V. Brown, deserted appellant and later 
filed with the United States District Court for the Dis¬ 
trict of Columbia a complaint for divorce a rnensa et thoro 
on allegations of cruelty and general indignities. The 
court denied the petition but extended the privilege of 
amending the complaint (A. 2). Again she was denied 
a divorce for having failed to sustain her allegations 
(R. 28). Nevertheless, the court awarded to her the 
custody of the two minor children, then very small, and 
ordered the defendant husband to pay maintenance for 
the children. No maintenance was awarded for the bene¬ 
fit of the wife. That was in 1939 (A4). In addition to 


the maintenance appellant occasionally provided miscel¬ 
laneous items of clothing for the children. On three occa¬ 
sions the appellant fell behind with the payments, once 
through a misunderstanding, later when he was short of 
cash and still later when the older child, the son, joined 
the Navy. 

At that time, sua sponte, the husband reduced the 
maintenance payments to $10 per week instead of the 
usual $15. Later the wife, appellee, moved the court for 
an increase in allowance of maintenance and appellant 
moved the court to reduce payments on the basis of the 
son’s emancipation. Both motions were denied but the 
court ordered appellant to continue paying the $15 per 
week, “the same to be for the maintenance and support 
of the minor child, Jean Carole Brown (A5). The daugh¬ 
ter at that time was not happy in school and a short 
while after she had passed the compulsory school at¬ 
tendance age she dropped her studies in second year 
high school and accepted full time employment This 
was against appellant’s wishes but he had been prohibited 
by the court from interfering with the child’s school at¬ 
tendance in any way and all he could do was to voice 
his objections. (A7, A4). Appellee’s affidavit shows 
that her objection, if any, amounted to consent (AH). 
She attempted to place the responsibility on appellant, 
the father of the minor. The daughter’s initial salary 
was approximately $175 per month gross and at the age 
of 17 she was promoted to $203 per month (All, A14). 
Soon she began talking: of marriage. She kept her own 
money and spent it as she nleased, accounting for it to 
no one (15A). She lived with appellee, the mother, in 
the home of appellee’s family in a large comfortable house 
in a highly respectable section of the city. Appellee 
made no demands on the daughter as to her salary but 
permitted her to use said salary as she saw fit (A7). The 
daughter, furthermore, received little or no assistance 


from the mother. The daughter was not required to 
work but emphatically declared her intention to do so 
and did over the objection of appellant as previously 
stated (All). Appellant then objected to paying mainte- 
ance to appellee for the daughter when the daughter was 
making a substantial salary of her own. On Angust 25, 
1951 he discontinued the payments when he became con¬ 
vinced that the daughter intended to continue her employ¬ 
ment and to get married in the near future. 

In May 1952 appellee, through her attorney warned 
appellant that she was going to file a motion for contempt 
and attorney’s fee for appellant’s delinquency. There¬ 
upon, on June 12, 1952, appellant moved the court to 
modify the order of May 12, 1949 and to declare the 
emancipation of the minor daughter. Defendant later 
filed a motion to modify his prior motion and asked the 
court for reimbursement of the payments made to the 
wife after the minor daughter was emancipated. 

, Appellee’s principal argument to justify her demands 
on appellant was her dire poverty and the luxury of ap¬ 
pellant. "When the motions were argued on August 1, 
1952, her perjury in this connection was established by 
competent testimony. It was developed that the annual 
combined gross taxable income of the mother and the em¬ 
ployed minor daughter was approximately $5700 or ap¬ 
proximately $400 less than the annual gross taxable in¬ 
come of appellant (A15). . 

*. Appellant’s motion was sustained, but, guided by the 
ruling in Kephart v. Kephart (App. #10446), the court 
disregarded the question of reimbursement and ruled that 
appellant should pay the stated maintenance up to the 
date on which he filed his motion to modify, namely, June 
12, 1952. The language of the court indicated that the 
court desired to place the responsibility on the Court of 
Appeals. 
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STATUTES AND RULES OF COURT INVOLVED 

t 

1 

Title 16, 

District of Columbia Code, 1951 Edition 

‘ 

► 

Section 410: During the pendency of a suit for divorce 
... the court shall have power to require 


4 

the husband to pay alimony to the wife 


* 

for the maintenance of herself and their 
minor children committed to her care, and 
suit money, including counsel fees, to en¬ 

- 

» 

able her to conduct her case. . . . 


4 

Section 411: When a divorce is granted to the wife, 


» 

the court shall have authority to decree 
her permanent alimony sufficient for her 
support and that of any minor children 

* 

ft 

* 

whom the court may assign to her care, 
and to secure and enforce the payment of 
said alimony in the manner before men¬ 
tioned, and may, if it shall seem fit, retain 
to the wife her right of dower in the hus¬ 
band’s estate. 

t 

» 

Section 413: After a decree of divorce in any case 
granting alimony and providing for the 

■ "4 

♦ 

care and custody of children, the case shall 

' ' * ,r 

► 

be considered open for any future orders 
in those respects. 

• “ ' 

* 

Section 1709: An appeal may be taken to the United 
States Court of Appeals for the District 

- 

» 

of Columbia from such final decree in 
equity causes in like manner as from de¬ 
crees rendered by the court 

. 

► 

4 

United States Code 

Title 28, Section 1291 

The courts of appeals shall have jurisdic¬ 


ft 

* 

tion of appeals from all final decisions of 

\ 
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the district courts of the United States 
. . . except where a review may be had 
in the Supreme Court • ’ 

STATEMENT OF POINTS 

L- The Order of August 13, 1952 emancipated the minor 
from the time she obtained gainful and independent em¬ 
ployment. 

2. When emancipation occurs, by whatever means, the 
minor for whom the maintenance was ordered is no 
longer a ward of the court, .and maintenance is no longer 
required of the parent. 

3. The wife (appellee) was never entitled to the main¬ 
tenance money except as trustee for the daughter who 
because of her emancipation is no longer a ward of the 
Court. 

4. Emancipation automatically abolishes a court order 
providing maintenance exclusively for the minor. 

5. If by emancipation the Order was abolished, the 
daughter was not and is not now entitled to money from 
the father after the date of emancipation by her own 
affirmative act and the approval of the mother. 

6. If the daughter was not and is not now entitled to 
the money the husband is not only excused from paying 
the alleged back installments of maintenance but he is 
entitled to a refund of the money paid to the wife after 
the date of the daughter’s emancipation. 

7. The need for which an order of maintenance is made 
must still exist to justify a later enforcement of that 
order. 

• . > 

8. The court erred in applying the rule laid down in 

the Kephart case when the issue there is different from 
the-issue in the instant case. - 



9. The court erred in requiring authority within the Dis¬ 
trict of Columbia to grant the relief prayed for and in 
refusing to recognize the ruling of other jurisdictions. 

10. The wife being denied attorney’s fee in the lower 
court is not entitled to attorney’s fee on appeal. 

SUMMARY OF ARGUMENT 

1. The order of the court was not intended to extend 

beyond the date of emancipation of the minor 
child. 

2. Appellee was never entitled to maintenance from ap¬ 

pellant. 

3. No maintenance payments accrued to appellee after 

November 16, 1950 by reason of emancipation of 
minor. 

4. Appellant is entitled to reimbursement for payment 

of maintenance not due and owing. 

5. Appellee is not entitled to counsel fee and costs on 

appeal. 

ARGUMENT 

I 

• » •,« 4 i 

The Order of the Court Was Not Intended to Extend 
Beyond the Date of Emancipation of the Minor Child. 

The sole purpose of a court order is to enforce the 
law: not supersede it. Under the common law it was 
the duty of a father to support his child until the child 
• was emancipated. The common understanding of the 
word “emancipated” or “emancipation” was that the child 
had reached the age of 21 or married. Either situation 
automatically relieved the father of his obligation to 
support. Usually, there was no controversy about it, pro- 



vided the child was able bodied and capable of supporting 
himself. (A Manual of Common Law for Practitioners 
and Students, Josiah Smith, Second American Edition, 
Sections 400, 407; Kent’s Commentaries, Fourteenth Edi¬ 
tion, p. 190(1); Peck, The Law of Persons and of Do¬ 
mestic Relations, 2d Edition, Section 119; Clark, Sum¬ 
mary of American Law, Sec. 28, p. 150. 

Although the public and the lawyers were reluctant to 
accept it, the law also relieved a father of his duty to 
support or contribute to the income of a minor child 
when the minor by gainful employment emancipated him¬ 
self from filial ties. ( Groh v. Krahn, 271 N. W. 374, 223 
Wis. 662; Simmons v. Stewart, 248 S. W. 892; 198 Ky. 
330; Swenson v. Swenson, 227 S. W. 2d 103, 20 ALB 1409; 
American Products Co. v. Villwock, 109 P. 2d 570, 7 W. 
2d 246; Rounds Bros. v. McDaniel, 118 S. W. 956, 133 
Ky. 669; Wallace v. Cox, 188 S. W. 611, 136 Tenn. 69; 
Brosius v. Barker, 136 S. W. 18, 154 Mo. App. 657; Mem¬ 
phis Steel Construction Co. v. Lister, 197 S. W. 902, 138 
Tenn. 307; Missouri Pac. R. Co. v. Foreman, et al., 119 
S. W. 2d 747, 196 Ark. 636; Manners v. State, 5 N.E. 2d 
300, 210 Ind. 648; Iroquois Iron Co: v. Industrial Com¬ 
mission, 294 Ill. 106; 128 N. E. 289; Haskell v. Haskell, 
194 N.Y.S. 28, 201 App. I>iv. 414; Panther Creek Mines v. 
Industrial Commission, 130 N. E. 321, 296 HI. 565; Crosby 
v. Crosby, 230 App. Div. 651, 246 N.Y.S. 384; Fowlkes v. 
Ray-O-Vac Co., et al., 52 Ga. App. 338, 183 S.E. 210; 
Cafaro v. Cafaro, 184 A. 779, 14 N. J. Misc. Bep. 331; 
LoGalbo v. LoGalbo, 138 Misc. Bep. 485, 246 N.Y.S. 565; 
Johnson v. Gibson, 4 E. D. Smith 231; Angel v. McLellan, 
16 Mass. 28, 8 Am. Dec. 118; Ramsey v. Ramsey, 121 Ind. 
215 - r 23 N. E. 69; 1 Schouler, 6th Ed., Marriage, Divorce, 
Separation and Domestic Relations, p. 904, Sec. 809. 

These cases drive us to the conclusion that when a , 
child declares or asserts his independence of his parent 
by gainful occupation the courts universally recognize 




him as an adult even though he has not reached the con¬ 
ventional age of 21. Conversely, when the father pro¬ 
vided the support or maintenance of his minor child he 
was entitled to and could collect the earnings of the 
child. 

There is no legal duty in the District of Columbia or 
elsewhere by either common law or statute which requires 
a father to support his minor child after the minor is 
emancipated. In Bloedorn v. Bloedorn (67 App. D. C. 
214, 91 F. 2d 245), majority constituted the emancipation. 
If this is the law—and it appears to be the law—it is 
inconsistent with reason to argue that a court order for 
the maintenance of the minor herein was intended to 
require more of the father than the law requires. Indeed 
it was so stated in a California case, Putnam v. Putnam 
(125 P. 2d 525, 51 C. A. (2d) 696), where the court said 
a separation agreement did not contemplate continuance 
of such payments after the child reached majority. More¬ 
over, the District Court, in the case at bar, applied this 
same theory when it issued its order of May 12, 1949. 
(A5). By that order the court tacitly recognized the 
emancipation of the minor son of appellant and appellee 
as of the date he enlisted in the Navy. Thus the court 
did, without objection of appellee, what appellee now says 
the court has no power to do. 

n 

Appellee Was Never Entitled to Maintenance 
From Appellant. 

Under Tows on v. Towson (49 App. D. C. 45; 258 Fed. 
517) which appears to be the law in this jurisdiction and 
the general law in this country, appellee was wrongfully 
awarded the relief which she obtained. Aside from the 
present case, digression from the general rule is ration¬ 
alized or justified by the heretofore unexplained and un¬ 
defined phrase “welfare of the children”. There is nothing 



10 


in the record to show that the court attempted to make 
such a determination in making its award of custody and 
maintenance (A3). The District of Columbia apparently 
is the only jurisdiction where this has been done and if 
followed, it will inevitably lead the court into the inde¬ 
fensible position of being a master home breaker while 
pretending to protect it. In the opinion of appellant, an 
order now to pay money to the appellee after the emanci¬ 
pation of the minor would be just as wrong and equally 
incongruous with law as the original order. It is sound 
policy for the court to lend assistance to wives who can¬ 
not live with their husbands for reasonable cause but if 
the court initiates a rule authorizing the wife to desert 
the husband without cause and later force him to sup¬ 
port the children in another home there is no way to 
foretell where it will lead. It is even more unpredictable 
if the court forces the husband to pay money to the wife, 
under these circumstances, after the children are grown 
and emancipated. • > 

m 

No Maintenance Payments Accrued to Appellee After 
November 16, 1950 by Reason of Emancipation of Minor. 

In view of this general rule, the minor in the case at 
bar could not require her father the appellant to support 
her or contribute to her income. How, then, can the 
court rationalize payment of money to the wife who was 
denied relief from the husband when she attempted to 
divorce him? How can the court rationalize payment to 
her now when she was never entitled to the relief which 
the court did give? If the court had found some justifica¬ 
tion for leaving her husband and awarded her a divorce 
her argument might carry some influence but still not 
enough as will be shown later. .The relation between 
these parties is that of husband and wife and appellant 
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contends that there is no law in existence that will sup¬ 
port appellee’s claim against him. Since the purpose of 
a court order is to enforce the rights of litigants under 
the law an order cannot enforce a right which the law 
has removed. 

The court on August 13, 1952, after argument of coun¬ 
sel, sustained appellant’s motion to declare the emancipa¬ 
tion of the minor (A 26). The motion asked for emanci¬ 
pation as of the date the minor became established in a 
permanent position. The rule established in the cases 
cited above is that emancipation works a release of the 
father’s duty to support a minor child on the date the 
minor severs the filial relation by gainful occupation, 
marriage or majority—not at some later date. 

Despite appellee’s want of ground for divorce and de¬ 
spite the court’s denial of relief to her when she sought 
to divorce appellant, she argues that the court is forced, 
through its weakness, to compel her husband to give her 
money. She relies on a line of cases, principally Kep¬ 
hart v. Kephart, App. D. C. 10446, 193 F.2d 677, the 
rationale of which is directed to a status which she does 
not enjoy. The authority and decision in the Kephart 
case are based on Sections 411 and 413 of Title 16 of the 
District of Columbia Code. Since Appellee was denied a 
divorce and she is therefore still married to appellant her 
reliance on this and similar cases fails to provide a firm 
foundation. It is irrelevant to say that some of the 
money accruing to Mrs. Kephart accrued after some of 
the children had reached majority and the court refused 
to “remit” the payments or excuse Mr. Kephart from 
paying them. Mrs. Kephart was divorced, she received 
alimony (which this appellee did not), the money accruing 
to Mrs. Kephart was for her support whereas this ap¬ 
pellee (Mrs. Brown) received no support for herself, and 
the need for which Mrs. Kephart’s alimony was awarded 
still existed. ' The need and the cause which gave rise 
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to the need in the instant case passed out of existence 
upon the emancipation of the minor. Therefore, there 
cam, be no money due the appellee under the order of 
May 12, 1949. The decision in ,Mrs. Kephart’s favor was 
based on statute. There is no statute on which to base 
a decision in favor of this appellee. In the Kephart 
case, the two defenses were laches and new financial 
obligations. Such defenses could not reasonably be recog¬ 
nized. In the case at bar, the defense of emancipation 
is enforced by law, and the court’s power or lack of it 
is not in question. 

Appellant’s contention is supported by the language of 
the Kephart decision. “Having awarded alimony to be 
paid periodically”, the court said, “. . . has the court the 
power to modify or remit installments. ... If that power 
exists , it must be found in this language of Sec. 16-413 of 
the D. C. Code: ‘after a decree of divorce. . . .’” (Em¬ 
phasis added). The court was undoubtedly right in the 
belief that the legislature withheld this right or power. 
But right or wrong the statute has no bearing on the 
instant case. That statute attempts to provide a device 
for determining the rights of the parties after the disso¬ 
lution of the marriage res. Here the marriage is still in 
existence and the rights of the parties are to be deter¬ 
mined by a long established rule of law which the statute 
has not changed. That rule of law will deny appellee’s 
demands. 

Appellant believes the law would deny relief to appellee 
even if she had been successful in her divorce action. 
Apparently, however, this court has not ruled on that 
point. The Missouri courts recently have settled the 
problem with precision and dispatch. In Swenson v. 
Swenson (227 S. W. 2d 103, 20 ALE 2d 1409) the di¬ 
vorced wife argued as does this appellee, that the decree 
was final and in full force and effect until majority of 
the minor or until the decree was modified and that the 


court had no jurisdiction to modify it retroactively. The 
court ruled that the order of maintenance was terminated 
by the emancipation of the minor and that the wife’s 
argument was a misunderstanding of the law. Later the 
St. Louis Court of Appeals handed down a similar ruling. 
(Green v. Green, 234 S. W. 2d 350, 20 ALR 2d 1415). 

In the Kephart case, Judges Washington, Edgerton and 
Bazelon pointed out in their concurring opinion that in 
some situations a blind and rigid enforcement of some 
orders would be thoroughly unjust. One of the situations 
referred to was the emancipation of a minor child. With¬ 
out the directive of the alimony statute, the entire court 
likely would have agreed. In Eliasson v. Eliasson (98 F. 
2d 263, 68 App. D. C. 391) this C 9 urt discredited the 
theory that the court lacks power to direct proper appli¬ 
cation of its orders. 

From the foregoing, the logical conclusion seems to be 
that the minor’s defiance of her father’s wishes, which 
resulted in her emancfpation, coupled with appellee’s mar¬ 
ital status completely overshadows the validity of appel¬ 
lee’s argument that payments of maintenance under the 
order of May 12, 1949 accrued to her after the emancipa¬ 
tion of the minor child. 

IV 

Appellant is Entitled to Reimbursement. 

Appellant admits that he accepted the court order of 
January 1939 which permitted his wife to keep the chil¬ 
dren in another home but he has never admitted that 
the order was in accordance with law. Appellant con¬ 
tends that if no payments accrued or became due after 
the emancipation of the minor appellee wrongfully ac¬ 
cepted the payments for which she should make restitu¬ 
tion. Appellant contends that the court erred in failing 
to recognize this right 
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V 

Appellee is Not Entitled to Counsel Fees and 
Cost on Appeal 

Appellee stated to the court that she was so poor she 
could not pay for the food and shelter furnished to herself 
and the minor daughter for the reason that the minor 
was required to dress well in her office and further be¬ 
cause she was assisting in the accumulation of a wedding 
trousseau (A 11, A 12). She also stated to the court 
under oath that she had lost a great deal of time from 
work because of illness (A 11). She stated to the Do¬ 
mestic Relations Commissioner that she had to do extra 
work to keep up with her daily needs (A 15). Testimony 
of an official of her employer company and her admission 
to the Domestic Relations Commissioner showed that her 
representations were not the truth (A 21, A 15). In 
view of the rule that a parent is not required to pay 
for necessaries of an emancipated child the combined 
salaries of the mother and daughter must be considered 
together. The record shows that the combined annual 
gross taxable income of the appellee and daughter is 
approximately $5700. Appellant contends, therefore, that 
appellee has not established a needy condition sufficient 
to justify the allowance of attorney’s fee and cost on 
appeal. In divorce actions the court may allow attorney’s 
fee and costs but Section 16-410 is usually interpreted 
as restricting the court to need. Harris v. Harris (67 
,App. D. C. 85; 89 F. 2d 829). Appellee was denied 
counsel fee in the lower court (26 A). 

The order of the court (August 13, 1952) was based 
on the decision in the Kephart case. The opinion implies 
that the court desired to place the responsibility on the 
Court of Appeals (A 23). Appellant believes the court 
was in error in demanding authority in this jurisdiction 


* 
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when there appears to be no ruling on this point. In 
such a situation it is customary for the courts to turn 
to the decisions in other jurisdictions. 

CONCLUSION 

The District of Columbia Code provision denying au¬ 
thority to the court to remit installments of alimony has 
no application to payments of maintenance for min or 
children when the husband and wife are still legally mar¬ 
ried and where the minor child or children have volun¬ 
tarily renounced their right to receive support from the 
father. Therefore, an order of the court to maintain a 
minor child or children, while the children are unable to 
maintain themselves, is not and cannot be intended to 
supersede the time-honored law that relieves the father 
of his duty to support when the child is emancipated with 
or without the consent of the father. When a wife who 
is still legally married to the husband receives money 
from the husband under these circumstances she has re¬ 
ceived it under compulsion of the court but without 
sanction of law and the law should make restitution. 
Furthermore, a wife who misrepresents her financial con¬ 
dition to justify her request for attorney’s fees and was 
denied same in the trial court is not entitled to attor¬ 
ney’s fee and cost on appeal. 

For the reasons and conditions set forth herein and 
the authorities cited, appellant respectfully requests a 
reversal of the lower court’s order denying the relief 
prayed for. 


Respectfully submitted, 

Lola Boswell 
Investment Building 
Washington 5, D. C. 
Attorney for Appellant 
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10 Filed Jan 29 1937 Charles E. Stewart, Clerk 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Alice V. Brown, Plaintiff, 


vs. 

William Nathan Brown, Defendant. 

Equity No. 63350 

Order Dismissing BUI of Complaint and 
Denying Motion for Alimony Pendente Lite 

Upon consideration of the motion of the defendant to 
dismiss the bill of complaint herein and the motion of 
the plaintiff for alimony pendente lite, it is by the court 
this 29th day of January, 1937, 

ORDERED: 

1. That the bill of complaint herein is dismissed, with 
leave granted to the plaintiff to file an amended bill of 
complaint within ten days from the date hereof, other¬ 
wise this cause to stand finally dismissed. 

2. That said motion for alimony pendente lite is de¬ 
nied without prejudice to the right of the plaintiff to 
renew the same upon the filing of an amended bill herein. 

• • • • 

26 Filed Feb 26 1937 Charles E. Stewart, Clerk 

Order For Maintenance and Custody 
of the Two Minor Children, Etc. 

Upon consideration of the Motion of the Plaintiff for 
alimony for herself and custody of and maintenance for 
the minor children and counsel fee, Pendente Lite, and 
Affidavit accompanying same, it is, by the Court this 26th 
day of February, 1937, 
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ADJUDGED, ORDERED and DECREED, 

1. That the Defendant, William Nathan Brown, pay 
to the Plaintiff, Alice V. Brown, as maintenance for the 
two minor children, the snm of Fifteen and no/100 
($15.00) Dollars per week, payable on Saturday of each 
week, the first payment hereunder being due and payable 
on the 27th day of February, 1937. 

2. That the Plaintiff, Alice V. Brown, be and she 
hereby is given custody of the two minor children, Wil¬ 
liam G., and Jean Carole, with the right hereby given to 
the defendant to visit the said children at the Plaintiff’s 
home at reasonable hours. 

3. That the Defendant pay unto Jesse Lee Hall, At¬ 
torney for the Plaintiff, the sum of Thirty Five and no/ 
100 ($35.00) Dollars as counsel fee, on account, for serv¬ 
ices rendered to the plaintiff. 

• • • • 

27 Filed Dec 21 1938 Charles E. Stewart, Clerk 

Brown 


v. 

Brown. 

63350 (Eq) 

I think that under the new rules the Court is justified 
in holding that the custody of the children should be 
awarded to the mother, and a decree entered requiring 
the husband to properly support the children. 

Bailey 

J. 

• • • • 



28 Filed Jan 17 1939 Charles K Stewart, Clerk * 


Judgment for Custody and Maintenance 
of Minor Children , Etc . 

This cause came on for hearing at this term of Court 
and upon consideration of the testimony taken herein, it 
is by the Court this 17th day of January, 1939, 

ADJUDGED: 

1. That the allegations of the Bill of Complaint filed 
herein have not been sustained by sufficient proof entitling 
the plaintiff to a divorce, a mensa et thoro; that the 
Court further finds that the plaintiff and defendant are 
living separate and apart from each other and that neither 
is willing: to resume conjugal relations with the other; 
that said separation appears to be permanent; that the 
plaintiff is a suitable -person to have custody of the minor 
children of the parties hereto: that the defendant is now 
in arrears in the sum of Twenty-Nine ($29.00) Dollars 
under order pendente lite dated February 26, 1937. 

2. That the plaintiff, Alice V. Brown, be and she is 
hereby given permanent custody of the two minor chil¬ 
dren, William G. and Jean Carol, with the right given 
to the defendant to visit the said children at the plaintiff’s 
home at reasonable hours. 

3. That the defendant, William Nathan Brown, pay 
to the plaintiff, Alice V. Brown, as permanent mainte¬ 
nance for said two minor children the sum of fifteen 

($15.00) Dollars per week, payable on Saturday of 
29 each week, and that the defendant pay the cost of 
these proceedings. 

4. The defendant is given the right to have the exclu¬ 
sive custody of the children for one week of the year, or 
two weeks ends (including Saturday and Sunday) at his 
option, providing the same does not interfere with their 
attendance in school. 


5. That the defendant pay unto Jesse Lee Hall, At¬ 
torney for the Plaintiff, the sum of one hundred ai^d 
fifteen ($115.00) Dollars in addition to the $35.00 already 
ordered paid for services rendered to the plaintiff in this 
cause, said fee is in addition to the attorney’s fee allowed 
Jesse Lee Hall by pendente lite order of February 26, 
1937. 

6. That the defendant, William Nathan Brown, be and 

he hereby is adjudged to be in arrears in the sum of 

Twenty-Nine ($29.00) Dollars for maintenance of the said 

minor children under order pendente lite in this cause, 

dated February 26th, 1937, and that judgment be entered 

therefor and that plaintiff have execution thereon. 

• • • • ' 

• • • • 

r __ * 

30 Filed May 12 1949 Harry M. Hull, Clerk 

Judgment Denying Motions For Increase and Decrease, 
Respectively, of Maintenance, Etc. 

This cause came on for hearing upon motion of plaintiff 
to increase maintenance and defendant’s opposition there¬ 
to, and also motion of defendant to decrease maintenance 
and plaintiff’s opposition thereto; and upon consideration 
of said motions and arguments of counsel for the respec¬ 
tive parties, it is by the Court this 12th day of May, 
1949, 

ADJUDGED, ORDERED and DECREED 

. ■! ... 

1. That, the plaintiff’s motion for increase of mainte¬ 
nance be and hereby is denied. 

2. That defendant’s motion to decrease maintenance be 

and hereby is denied. 4 . 

’ ' * 4 ***,.*, N • , 

3. That the defendant, William Nathan Brown, ah^ll 
continue to pay to the plaintiff, Alice V. Brown, the sum 
of $15.00 per week, the same to be for the maintenance 

V ‘ r ~ « 

and support of the minor child, Jean Carol Brown. 
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4. That in addition to the $15 per week maintenance 
aforesaid, the defendant be and hereby is ordered and 
directed to pay to the plaintiff henceforth the tuition for 
the schooling of said minor child, Jean Carol Brown. 

5. That the defendant be and he hereby is ordered to 
pay to Jesse Lee Hall, attorney, for services rendered the 
plaintiff in the above motions the sum of $100, provided 
said Jessee Lee Hall makes no charges to plaintiff and is 
not paid by said plaintiff for said services/ 

• • * • 

31 Filed Jun 12 1952 Harry M. Hull, Clerk 

Motion To Modify Order For Maintenance of Minor and 
To Declare Emancipation of Sonne 

Comes now William N. Brown, by his attorney, and 
moves the court to modify its order of May 12, 1949, 
which required defendant to pay money to the plaintiff 
for the maintenance of Jean Carole Brown, minor daugh¬ 
ter of the parties hereto, to read “payment of money to 
the plaintiff for the maintenance of Jean Carole Brown 
shall be terminated as of August 25, 1951” on the ground 
that the said minor became emancipated on November 
16, 1950 by operation of law as a result of implied con¬ 
sent of plaintiff, mother of said minor, to whom the court 
granted complete custody and control by order under 
date of January 17,1939. 

• • • • 

32 Filed Jun 12 1952 Harry M. Hull, Clerk 

Affidavit 

I, William N. Brown, being first duly sworn, depose 
and state that I am the defendant in the above cause in 
which the court denied a judgment of divorce a mensa 
et thoro to plaintiff but granted to her the exclusive cus¬ 
tody of the two minor children and ordered your affiant 
to pay maintenance which he has done up to and includ- 
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mg August 25, 1951; that the son, while still a minor was 
emancipated by enlistment in the United States Navy and 
subsequent marriage. 

I further depose and state that on November 16, 1950, 
the plaintiff released her custody and parental control of 
said minor daughter by permitting her to quit high school 
in her second year against my wishes; that soon there¬ 
after, said minor obtained lucrative employment and is 
now earning more than $200.00 a month; that the mother 
has not demanded said salary from the daughter but per¬ 
mits her to keep, squander, or manage as she sees fit; 
that the said minor has done so; that by her admission 
she receives little or no assistance from the mother; that 
the said minor is able bodied and insists on earning her 
own livelihood; that the said minor, my daughter, has 
for some time been engaged to a young man whom she 
plans to marry in the very near future; and that I am 
assured of the mother’s consent to the marriage. 

33 I further state that I carry insurance in the Vir¬ 
ginia Life Insurance Company in the amount of 
$18,000.00 for the benefit of my two children, one of whom 
is the subject of this motion, and that said insurance rep¬ 
resents a personal cost and sacrifice which I would not 
otherwise incur; that in order to keep said insurance in 
force and effect, I now work in violation of the authority 
of the Company’s doctor; that said doctor has urged me 
to be less active for the reason of physical disability; that 
I am financially unable to be less active and continue said 
insurance and the maintenance from which I ask relief; 
that I firmly believe the court could not equitably and 
justly require me under the circumstances to pay this 
maintenance from August 25,1951 onward. Defendant has 
paid up to August 25, 1951. 

/s/ William N. Brown 
William N. Brown 
Defendant 


District of Columbia: SS 


On this 10th day of June, 1952, William N. Brown per¬ 
sonally appeared before me and declared the above affi¬ 
davit to be his own free act and deed and stated that the 
facts set forth therein are true and correct to his best 
knowledge and belief. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia this 10th day of June, 
1952. 

/s/ Olive E. FitzGerald, 

Notary Public, D. C. 


34 Filed Jun 19 1952 Harry M. Hull, Clerk 


Opposition To Motion To Modify Order For Mamterumce 
Retroactively, With Points and Authorities 

Comes now the plaintiff, Alice V. Brown, by her attor¬ 
ney, Jesse Lee Hall, and for opposition to the motion of 
defendant to modify the order of this Court of May 1% 
1949, with respect to the installments of maintenance al¬ 
ready accrued, states: 

The Court is without authority to remit installments 
of maintenance which have already accrued. 

This Court has repeatedly held that Sec. 16-413, D.C. 
Code, 1950, giving the Court the right to modify or 
change an order with respect to alimony, care, custody and 
maintenance of children, operated only with respect to 
future installments of alimony and maintenance. In 
other words, that any orders of Court under this section 
modifying or increasing alimony or maintenance can only 
operate prospectively and not retroactively. See Caffrey 
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v. Caffrey, 45 App.D.C. 285, 4 F.2d 952; Biscayne Tr. Co. 
v. American Security & Tr. Co., 57 App.D.C. 251, 20 F. 
2d 267. The Court stated in Lockwood v. Lockwood, 82 
U.S.App.D.C. 105, 160 F.2d 923, that the fact that chil¬ 
dren have reached majority may be grounds for revision 
of the alimony provision of the divorce decree on proper 
application, but a judgment on such application looks only 
to the future and does not act in retrospect. See 
35 also Kephart v. Kephart, decided Oct. 11, 1951, 
Report Vol. 80, No. 21, W.L.R., in which the Court 
held that a decree or order for the payment of money is 
a final decree, and as each installment becomes due, it is 
of the same force and effect as any other judgment for 
the payment of money, and the plaintiff has a right to 
have execution issued thereon without the necessity of 
having the Court grant judgment for the arrearage be¬ 
cause, said the Court, it is already a judgment upon 
which execution may issue. 

The original order for maintenance and custody in the 
case at bar was issued February 26, 1937, giving and 
granting to the -plaintiff the custody of the two minor 
children and requiring that the defendant pay to her as 
maintenance for the two minor children the sum of $15.00 
per week. On May 12, 1949, a new order was entered in 
this cause in which the defendant was ordered to continue 
to pay to the plaintiff the sum of $15.00 per week for 
the maintenance and support of the minor child, Jean 
Carol Brown: that this order is still in force and effect 
and that the defendant is in arrears under this order 
since August 25, 1951. 

The maintenance statute in the District of Columbia, 
Sec. 16-415. D.C.Code, 1940, provides that the payment 
ordered bv the Court thereunder may be enforced in the 
same manner as directed in regard to enforcement of the 
payment ordered by the Court in divorce cases for perma- 




10 A 


nent alimony. The Court is therefore without authority 
to remit past due maintenance as well as without au¬ 
thority to remit past due alimony. 

The said infant child, Jean Carol Brown, is still under 
the custody and control of plaintiff under the aforesaid 
Court order of February 26, 1937, and she is still a minor, 
and a female is a minor until she reaches 21 years of 
age. Jones v. Jones 63 App.D.C. 373, 72 F.2d 829. 

36 It is the defendant’s contention that even though 
the Court has no authority to remit past due ali¬ 
mony, nevertheless it has the authority to remit past due 
maintenance, and all the cases cited by the defendant are 
not relevant to the issue in this case. 

19 C.J.—Divorce, Sec. 819, Modification, retrospective 
operation: 

“Payments exacted by the original decree of divorce 
become vested in the payee as they accrue, and the court, 
on application to modify such decree, is without authority 
to reduce the amounts or modify the decree with reference 
thereto retrospectively; the modifying decree relates to 
the future only and from the time of its entry.” 

The cases thereunder cited are: Kell v. Kell, 179 Iowa 
647, 161 NW 634; Delbridge v. Sears, 179 Iowa 526, 160 
NW 218; Kendall v. Kendall, 5 Kan. A. 688, 48 P. 940. 

By reason of the foregoing points and authorities, plain¬ 
tiff prays that defendant’s motion be denied, and that she 
may have her costs, including a reasonable sum for at¬ 
torney’s fees for services rendered her in opposing de¬ 
fendant’s motion. 


11A 


37 Filed Jun 19 1952 Harry M. Hull, Clerk 

Affidavit of Plaintiff 
DISTRICT OF COLUMBIA, ss: 

Alice V. Brown, being first duly sworn, on oath deposes 
and says that the minor child, Jean Carol Brown, has 
been living with her since the Court granted to her the 
custody of said child, and that they have both been living 
with the sister of the plaintiff and that the plaintiff has 
been paying room and board for herself and said minor 
child. She states that the child left school and took up 
employment, and that affiant says that she did not want 
her to stop school, and that the defendant, the child’s 
father, also wranted her to continue school but that the 
child w’as not doing well in school and she insisted on 
discontinuing, and consequently both the mother and the 
father did not compel her to continue. That the defend¬ 
ant-father only made a mild protest to the daughter. 
Said daughter first started her employment in a Five and 
Ten Cent Store in the District of Columbia on part 
time; that recently she has obtained new employment with 
the American Red Cross, and she has a net take home 
pay of around $170.00 per month. That she has lived 
constantly with affiant and lias been under affiant’s di¬ 
rection, control and discipline. 

Affiant further states that the $15.00 per week pay¬ 
ments from the defendant had been used to help pay - 
room and board for the minor child but that the de¬ 
fendant discontinued his payments as of August 

38 25, 1951, and repeatedly refused to make further 
payments, and in the meantime, as a result and 

because of affiant’s illness in the year 1951, causing her 
to lose considerable time from her employment, she got 
behind in payments to her sister for the room and board. 
The daughter’s income was used partly to help pay room 
and board, but mainly to clothe herself. That the daugh- 



12 A 


ter’s entire income now is used largely to support her 
and to buy her clothing which is considerable expense 
because of her employment which requires that she be 
well dressed, and in addition, she has become engaged to 
be married and affiant and the daughter have been en¬ 
deavoring to collect a trousseau. 

Defendant has stated to the daughter and defendant’s 
attorney has stated to the attorney for plaintiff that he 
has the money to pay the arrearage but says that he is 
not going to pay it to the affiant but is going to wait un¬ 
til the daughter gets married and is going to pay the 
entire sum in arrears to her as a wedding present. 

In the meantime, the affiant states that she is in¬ 
debted to her sister for room and board for the daughter 
and because of her meager income, she is unable to pay 
this indebtedness. 

/s/ Alice V. Drown 
Alice V. Brown 


SUBSCRIBED and SWORN TO before me this 18th 
day of June, 1952. 

/s/ Hilda E. Jones 

Notary Public, D. C. 

• • • • 

39 Filed Jul 10 1952 Harry M. Hull, Clerk 

• UNITED STATES DISTRICT COURT 
- for the District of Columbia 

AlicS T7 Brown 

Address: 4234 - 40th St., N.W. 

Plaintiff. 

vs. 

William Nathan Brown 
Address: 1228 Eye St., N.W. 

Defendant. 


Eq. No. 63,350 
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REPORT OF DOMESTIC RELATIONS COMMISSION¬ 
ER AND RECOMMENDATION. D.R.C. No. 9468 

Motion. To modify order for maintenance of minor.... 

Wife’s Age. 46 _ Husband’s Age_ 53 _ 

Married. November 23, 1927 Separated_ 

Children by this marriage, names and ages Two — Wil¬ 
liam, born November 19, 1932 (now an adult); Jean, born 

August 7, 1934 _._ 

With whom are minor children living and address._ Jean 

with plaintiff at above address _ 

Complaint filed ....January 7,1937 Action ...Maintenance 

Married before: Wife....._ How terminated _ 

Married before: Husband_How terminated_ 

Wife’s occupation and employer_ Graphotype Operator — 

Association of American Railways _ 

Husband’s occupation and employer ...Assistant Manager 

—Life Insurance Company of Virginia. _,_ 

Husband’s contributions to wife since prior order —TJp to 

date to August 25,1951 _ 

Previous divorce proceedings between parties_ 

Was alimony granted and how much?_ 

Juvenile Court proceedings_ 

Is wife living with relatives?_ With brother, two sisters 

and brother-in-law ___—___ 

Is husband living with relatives?. Nfo ___ 

Probability of Reconciliation_ Husband—No Wife — No.. 

Wife desires as alimony pendente lite_ 

Husband willing to contribute as eXimoTLy ......Vacate pres¬ 
ent order as of August 25, 1951 _...._ 

40 STATEMENT OF FACTS 

Prior Order: 

May 12, 1949 

McGuire, J. 

“ADJUDGED, ORDERED AND DECREED, That the 
defendant, William Nathan Brown, shall continue to pay 
























14 A 


to the plaintiff, Alice V. Brown, the sum of $15.00 per 
week, the same to be for the maintenance and support of 
the minor child, Jean Carol Browm. 

That in addition to the $15 per week maintenance afore¬ 
said, the defendant be and is hereby ordered and directed 
to pay to the plaintiff henceforth the tuition for the 
schooling of said minor child, Jean Carol Brown.” 
Husband’s Statement: 

Says that the minor child, Jean, had a part-time job in 
conjunction with her schooling; that she stopped high 
school on November 16, 1950; that soon after she obtained 
a full time job with a five and ten cent store; that she 
obtained a position on January 29, 1951 which was full 
time and self-supporting, with the American Red Cross 
and has been with them since then up to date; that the 
child’s starting salary in the latter employment was 
$188.00 per month gross; that soon after she started, her 
salary wras increased to her present income status of 
$203.00 per month, gross. 

Says that the minor child, Jean, throughout the above 
period was and is still living with her mother who has 
been living with her sisters; that he believes that the 
minor child does not contribute to her mother or the lat¬ 
ter’s sisters for room and board expense and never has. 

Says that the minor child intends to be married in the 
very near future. 

Says that the plaintiff has been employed for many 
years at the same place of employment and he has been 
led to believe that she had no loss of income because of 
any illness during the year of 1951. 

Says that he desires the termination of the payment of 
money to the plaintiff for the maintenance of the minor 
child, Jean, as of August 25, 1951, because she became 
emancipated on November 16, 1950 by operation of law 
as a result of implied consent of the plaintiff. 
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Says that his income for the year 1951 was $8,326.65, 
less $2,128.53 for office and business expenses which gave 
him a net income of $6,197.82; that his income will be 
less for the year 1952. 

Wife’s Statement: 

Agrees with the defendant’s statement as to the termi¬ 
nation of Jean’s schooling and approximate employment 
dates and places. Claims that Jean’s present, net take 
home pay is $162.00 each month ($81.00 twice each 
month)* 

Says that the minor child has not paid room and 
41 board expenses; that she (the plaintiff) paid them 
but has not done so since August 25, 1951; that she 
is indebted to her sister for Jean’s room and board since 
that date. 

Admits she lost no income because of illness in 1951 
but only because she worked overtime to make up for her 
lost time. Says that in the past she was required to work 
two jobs in order to properly support herself and the two 
children because of the meager support from the de¬ 
fendant; that she most always had difficulty in obtaining 
the contributions regularly from the defendant. 
Recommendation: 

It is recommended that the portion of the defendant’s 
motion to modify the order of May 12, 1949 be granted 
and that the order be vacated as of the date of the filing 
of the motion. 

J. S. Investigator 

/s/ Philip M. Hamilton, Domestic Relations Commissioner 


42 
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Filed Jul 11 1952 Harry M. Hull, Clerk 


Motion To Amend Prior Motion To Modify Order For 
Maintenance of Minor and To Declare 
Emancipation of Same 

Comes now William N. Brown, by his attorney, and 
moves the court to amend defendant’s “Motion (Filed 
June 12, 1952) to Modify Order for Maintenance of Minor 
and to Declare Emancipation of Same” in the following 
respects: 

1. “payment of money to the plaintiff for the mainte¬ 
nance of Jean Carole Brown shall be terminated as of 
February 3, 1951”, rather than August 25, 1951, 

on the ground stated in the original motion. 

2. Defendant further moves the court to award a re¬ 
fund to the defendant in the amount of $435.00, said 
amount representing payment of maintenance from Feb¬ 
ruary 3, 1951, to August 25, 1951, 

on the additional ground that plaintiff’s receipt of said 
maintenance was contrary to law, for the reason that the 
court was not only without authority to issue the original 
order for maintenance but was expressly prohibited from 
doing so. 

• • • • 

43 Filed Jul 16 1952 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

ALICE V. BROWN, Plaintiff 

v. 

WILLIAM N. BROWN, Defendant 
Eq. No. 63,350 
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Opposition To Domestic Relation Commissioner’s Report 

Comes now the plaintiff, Alice V. Brown, by and through 
her attorney, Jesse Lee Hall, and objects to that portion 
of the Domestic Relations Commissioner’s Report which 
recommends the modification of the Order of May 12, 
1949, effective as of the date of the filing of the defend¬ 
ant’s Motion to Modify and for reasons states: 

1. Such recommendation is contrary to the pleadings 
and supporting affidavits. 

2. Such recommendation is contrary to law. 

• • • • 

44 Filed Jul 18 1952 Harry M. Hull, Clerk 


Opposition To Motion To Amend Prior Motion To 
Modify Order For Maintenance of Minor, Etc. 

Comes now the plaintiff, Alice V. Brown, by her attor¬ 
ney, Jesse Lee Hall, and in opposition to the Motion of 
the Defendant to Amend Prior Motion to Modify Order 
for Maintenance of Minor and to Declare Emancipation 
of the Minor says said Motion should be denied for the 
reasons that 

1. This Court is without authority and power to remit 
pastdue maintenance and the plaintiff refers to the Points 
and Authorities heretofore filed in “Opposition to Motion 
To Modify Order for Maintenance Retroactively, Etc.” 

2. That the points raised by the Motion to Amend are 
res judicata. The same point was raised by the Defend¬ 
ant upon hearing on the original Complaint and Answer 
in 1937. 

3. This Court has jurisdiction to grant maintenance 
and custody of the children as an independent relief 
grounded upon causes other than those upon which a di¬ 
vorce could be decreed and for such other and further 
cause as will be shown upon hearing of this Motion. 
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• • • • 

45 Filed Aug 13 1952 Harry M. Hull, Clerk 

Order 

The above matter having come before this Court and 
having been duly considered by same, it is on this 13th 
day of August, 1952, ORDERED, ADJUDGED AND DE¬ 
CREED 

That the motion of this defendant be sustained with 
regard to the modification of the order of May 12, 1949 
for maintenance of the minor, Jean Carole Brown, and 
declaration of emancipation of same and that the amend¬ 
ment or modification of the order should be such that 
no payments of maintenance should be requested of de¬ 
fendant for the support of Jean Carole Brown after June 
12, 1952. 

It is further adjudged and decreed that plaintiff’s re¬ 
quest for attorney’s fee is denied. 

• • • • 

46 Fi^ed Aug 30 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of August, 1952, 
that William N. Brown, defendant in the above cause, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the order of this Court of 
August 13, 1952, in plaintiff’s favor and against defend¬ 
ant. 
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47 Filed Sep 12 1952 Harry M. Hull, Clerk 

Designation of Record 

To the Clerk of the United States District Court for the 
District of Columbia: 

On behalf of William N. Brown, defendant, you are 
hereby requested to prepare and certify to the Clerk of 
the United States Court of Appeals for the District of 
Columbia Circuit, with reference to the Notice of Appeal 
heretofore filed by the above-named defendant as appel¬ 
lant in this cause, the record, prepared and transmitted 
as required by law and by the rules of the said Court, 
and to include in the same the following portions of the 
said record, as designated below: 

1. Order of January 29, 1937 

2. Judgment for custody and maintenance, January 
19, 1939 

3. Order of May 12,1949 

4. Defendant’s motion and affidavit of June 12, 1952 

5. Motion to amend prior motion, July 11, 1952 

6. Plaintiff’s opposition, dated June 19, 1952 together 
with affidavit dated June 18; and plaintiff’s opposition 
dated July 16 

7. The portion of Mr. Strong’s testimony which estab¬ 
lished plaintiff’s salary and the fact that she had lost no 
pay because of illness. 

8. The entire opinion and order of the Court of Au¬ 
gust 1, 1952. 
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Filed Sep 25 1952 Harry M. Hull, Clerk 

Coumier-Designation of Record 

To the Clerk of the 

United States District Court for 

The District of Columbia. 

The plaintiff, Alice V. Brown, hereby as a counter¬ 
designation of record, requests that the following be made 
a part of the record heretofore designated by the de¬ 
fendant on appeal: 

1. Amended petition for legal separation filed Feb. 8 

1937. 

2. Answer to amended bill of complaint filed February 

16, 1937. 

3. Order for maintenance and custody of the two minor 
children pendente lite, dated February 26, 1937. 

4. Memorandum of Judge Bailey filed December 21, 

1938. 

5. Judgment for custody and maintenance, January 

17, 1939. 

6. Report of Domestic Relations Commissioner and 
Recommendation, D.R.C. No. 9468. 

7. Plaintiff’s opposition to Domestic Relations Com¬ 
missioner’s Report. 

8. Order of August 13, 1952. 

• • • • 

50 Filed Oct 6 1952 Harry M. Hull, Clerk 

Order Enlarging Time For Filing Record On Appeal 

This cause came on to be heard at this term of Court, 
and thereupon, upon consideration thereof, it is, by the 
Court, this 6th day of October, 1952, 



\ 
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Ordered, that defendant’s motion to enlarge time for 
taking appeal is hereby granted to October 22, 1952. 

51 Filed Oct 8 1952 Harry M. Hull, Clerk 

/ % t I 

Order Amending Order of October 6,1952 

It appearing to the Court that a clerical error having 
been made in the wording of the Order of October 6, 
1952, it is this 8th day of October, 1952 

ORDERED that the said order of October 6, 1952 be 
and the same is hereby amended to read “that the time 
in which defendant is permitted to docket his record on 
appeal is hereby extended to October 22, 1952.” 

• • • • 

2 Stanley J. Strong 

• • • • 

Direct Examination 

• • • • 

Q Will you state your name and place of business to 
the Court? A Stanley J. Strong, Assistant Secretary- 
Treasurer, Association of American Railroads. 

Q Mr. Strong, do your records show that you have 
an employee by the name of Mrs. Alice V. Brown? A 
They do. 

Q What is her position there? A Graphotype opera¬ 
tor in our mimeograph and mailing department. 

3 Q What type of work does she do? Is she 
just an employee or is she a supervisor? 

MR. HALL: May it please the Court, before we go 
any further, I don’t know the purpose of calling this 
witness. The plaintiff in this case is the wife, and this 
is an action in anticipation of my action to compel the 
defendant husband to pay his back maintenance. I don’t 
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know what the purpose is. I don’t see any relevancy 
whatever. 

MISS BOSWELL: I think I have made it clear, Your 
Honor. 

THE COURT: Is this as to her earnings I 

MISS BOSWELL: Yes. 

THE COURT: All right. You may establish her 
earnings. Proceed. 

BY MISS BOSWELL: 

Q What type of work does she do there! A She 
operates a graphotype machine, which has for its purpose 
the cutting of stencils which are applied to an addresso- 
graph machine, of which we have several, for our mailing 
lists, and these require changes all the time. 

Q Is she the supervisor in that department! A No. 
She just presides over the preparation of these addresso- 
graph plates and keeps a record of them. 

Q WTiat do your records show as to her earnings in 
the year 1951! A The year 1951, total compensation! 

Q I mean gross compensation A This is the total 
gross compensation, without deduction, 1951, $3,290.95. 
That was the total. 

4 Q In the year 1951, Mr. Strong, did she lose 

any time from work on account of illness or acci¬ 
dent? A In the year 1951 our record of sick leave 
shows nine and one-quarter days. 

Q Did she show any deduction on her payroll for any 
of that time? A We very, very rarely make any deduc¬ 
tions for absence in our organization. 

Q How much time of that year did she work over¬ 
time? A There seems to be no record of overtime. 

• • • • 

Cross Examination 
BY MR. HALL: 

Q May I ask you this; if she would lose any time from 
work would she make it up? A For our female em- 
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ployees our program provides that they are entitled to 
twelve days sick leave per year. In addition to that, of 
course, there is the regular vacation period, which is three 
weeks, and for a woman there are twelve days each year. 

Q What is the deduction in the salary you gave? A 
Those are, with one exception, there are the statutory 
requirements. First is the deduction for retirement, tax 
which accrues to Social Security set up for railroad 
employees and then, of course, the requirement 

5 under the Federal income tax withholding and, 
last, the normal amount for group hospitalization 

insurance which some of our employees take voluntarily 
and we make the deduction for that purpose from the 
payroll. 

Q Does the work sheet, or does your record show the 
take home payment? A Yes. 

Q What is that? A For ’51? 

Q That is correct. A $2,541.85. 

Q $2,541.85? A That is what we call the take home 
pay. 

MR. HALL: I have no further questions. 

MISS BOSWELL: Your Honor, I move that this 
witness be excused so that he may go back to his office. 
MR. HALL: I have no objection. 

THE COURT: He may be excused. 

THE WITNESS: Thank you very much, Your Honor. 
(Witness excused.) 

• • • • 

6 Opinion of the Court 

THE COURT: This matter comes on on motion to 
modify Order of Maintenance for a minor and declare 
emancipation, filed on June 1, 1952. 

The original order of maintenance was entered in 1939. 
There was no appeal from that order and the order was 
not challenged. 

It is now contended by the defendant that the order of 
maintenance has no support and that the Court was with- 
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out authority to enter such an order because of the rule 
announced in Towson v. Towson. However, 15 years have 
elapsed since that order was entered and it has not been 
challenged until this time. 

In 1949 the defendant filed a motion with respect to 
that order, asking the Court, in recognition of the order, 
that the amount of the payments required by the order 
be reduced, so that the Court is not able to accept the 
position of the defendant that the original order of main¬ 
tenance now being challenged at this time, under the 
authority laid down in Towson v. Towson, so the question 
comes upon the motion which is before the Court today 
to modify the order for maintenance of the minor and 
declare emancipation of same. 

Now, the order which the Court is requested to modify 
is the order of this Court of May 12, 1949, and in that 
order the defendant is required to pay maintenance 
7 for the schooling of the minor, Jean Carole Brown, 
in the sum of $15.00 per week, which has already 
been the order for the maintenance and support of said 
minor in the original maintenance order, so that the order 
attacked by the present motion is the order just referred 
to of May 12, 1949, in which the total maintenance for the 
support of the minor child, then minor child, Jean Carole 
Brown, amounted to $15.00 per week. 

Now, the rule laid down in divorce cases is that ali¬ 
mony payments cannot be retroactively modified, or caused 
to be remitted. It is the contention of counsel for the 
defendant that this is not applicable to maintenance ac¬ 
tions. No citation of authority in this jurisdiction has 
been submitted, whereas the recent case of Kephart v. 
Kephart supports the proposition that the rule as an¬ 
nounced with respect to alimony is the rule in this juris¬ 
diction, and those cases, such as the Franklin case, were 
definitely overruled so as to accomplish the result desired 
to be accomplished by the Court in the opinion and deci¬ 
sion of the case of Kephart v. Kephart. 
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Now, this Court feels that in view of the fact that there 
is an absence of authority with respect to the payment 
of maintenance installments, and the definite, specific, 
well-reasoned authority holding that alimony payments 
cannot be remitted or modified retroactively, the Court 
is unwilling to make a distinction between divorce cases, 
alimony payments, and maintenance cases, and since there 
is sufficient analogy to cause the Court to feel that this 
authority is some authority in this jurisdiction, 
8 whereas the contention made by the defendant is 
based upon no authority whatever in this jurisdic¬ 
tion, the Court will apply the rule that maintenance in¬ 
stallments cannot be modified or remitted retroactively. 
If the Court is wrong in that it is for the Circuit Court 
of Appeals to correct the Court. 

The defendant states that the minor was emancipated 
at some time prior to the filing of the motion which the 
Court has now under consideration, and urges upon the 
Court that the Court should, in the event it holds that the 
decree, or order of maintenance should be modified, that 
• the Court should modify the maintenance order as of the 
date prior to the filing referred to in the motion. The 
Court has already stated that in its opinion it is not in 
position, under the rule above referred to, to enter modi¬ 
fication, or order any modification of the maintenance 
payments, or to order any modification of the order of 
June 12tb which would— 

MR. HALL: May 12, Your Honor. 

THE COURT: May 12, 1949, which would cause the 
payment to be in any way affected prior to the date of the 
filing of the motion, namely, June 12, 1952. 

The Court feels that the showing made with respect to 
the granting of the authority by the mother to the minor 
daughter to leave school and enter upon employment of 
her own, both constitute under all the circumstances such 
an emancipation- as to change the relationship between 
the parties, the plaintiff and defendant, and the defendant 
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and the daughter, in such wise as to cause the 
9 Court to conclude that payments required by the 
order of May 12, 1949, for maintenance, are no 
longer justifiably applicable. 

Therefore, it is the Order of the Court that the motion 
of the defendant be sustained with respect to the modi¬ 
fication of the order for maintenance of the minor, and 
emancipation of same, and that the amendment or modi¬ 
fication of the order should be such that no payment of 
maintenance should be required on the part of the de¬ 
fendant for the support of the minor, Jean Carole Brown, 
after June 12, 1952. 

In passing, the Court might state that the order of 
the Court, above indicated, is in consonance with the 
recommendation of the Domestic Relations Commissioner 
in its report filed in this Court on July 10, 1952, in which 
the Commissioner stated, “it is recommended that the 
prayer of the defendant’s motion to modify the order of 
May 12, 1949, be granted, and that the order be effective 
as of the date of the filing of the motion.” 

No attorney’s fee will be allowed by the Court. 
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QUESTIONS INVOLVED 

In the opinion of the appellee, the questions are: 

(1) Is emancipation of a minor child shown by the fact 
that a parent, who has legal custody of a child, per¬ 
mits the child to leave school and obtain employ¬ 
ment, and part of the child’s earnings are used by 
the parent to help defray the child’s living expenses 
and the balance is spent by the child for clothing 
and incidentals under the direction and supervision 
of the parent, but the child otherwise continues to 
live with the parent and is under her custody, con¬ 
trol and discipline? 

• 

(2) Where the United States District Court for the Dis¬ 
trict of Columbia has awarded custody of the minor 
child to the mother, and ordered the father to pay 
to the mother for the child’s maintenance periodic 
money installments, will the facts set forth in Ques¬ 
tion (1) above have the legal effect of nullifying 
the order for maintenance; or, in other words, will 
the father be relieved from further obligation to 
pay the mother the support money under the out¬ 
standing and unrevoked Court order? 

(3) (a) Does the United States District Court for the 

District of Columbia, upon the application of 
the father, have the power to remit or cancel 
past due maintenance awarded by it to the 
mother for the support of a minor child com¬ 
mitted by said Court to the mother’s care? 

(b) Does the Court also have the power to require 
the mother to make restitution to the father 
of payments received from him in satisfaction 
of past due installments of maintenance? 
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(4) Does the United States District Court for the Dis¬ 
trict of Columbia have the power and authority to 
award to the mother suit money and attorney's fee 
in defense of an appeal by the father from the 
order denying modification retroactively of a prior 
order of maintenance! 

(5) If it has the power, should the Court disturb the 
award in the absence of a showing by the father 
of the unreasonableness of the award or the abuse 
of discretion by the Court! 
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William N. Brown, Appellant, 
v. 

Alice V. Brown, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

The appellee, Alice V. Brown, filed suit against the 
appellant, William Nathan Brown, in the United States 
District Court for the District of Columbia in February, 
1937, praying for a legal separation and for custody and 
maintenance of the two minor children. (R. H). The 
Court passed an order on February 26, 1937, giving cus¬ 
tody of the children to the appellee pendente lite, and 
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requiring the appellant to pay pendente lite the sum of 
$15.00 per week to the appellee for their maintenance 
and support (A. 2). Upon final hearing of the cause, 
the Court, by judgment on January 17, 1939, denied the 
appellee a limited divorce but awarded to her the cus¬ 
tody of the two minor children, then six and two years 
of age, and $15.00 per week for their maintenance and 
support, because, said the Court, “The plaintiff and de¬ 
fendant are living separate and apart from each other 
and that neither is willing to resume conjugal relations 
with the other.” (A. 4) 

The appellant continued his payments under the said 
judgment, except for intermittent periods of defalca¬ 
tion, until the older child enlisted in the United States 
Navy in April, 1948, at which time the appellant, sua 
sponte, reduced the maintenance payments to $10.00 per 
week. However, upon appellee’s insistence, he resumed 
his payments of $15.00 per week and paid the arrearage 
previously withheld. 

In May 1949, the appellee filed a motion for increase 
in maintenance and the appellant filed a counter-motion 
for a decrease in maintenance. The judgment of the 
Court on May 12, 1949, denied both motions, but ordered 
the appellant to continue paying $15.00 per week to the 
appellee for maintenance and support of the minor child, 
Jean Carole Brown, and in addition, to pay to the plain¬ 
tiff henceforth the tuition for the schooling of said minor 
child (A. 5). No demand was ever made for the tuition 
and none was ever paid. 

Sometime in 1950, the minor child, Jean Carole Brown, 
had a part time job in conjunction with and as a part 
of her schooling. She was not doing well in school and 
wanted to discontinue. The appellee and appellant both 
tried to persuade her to continue her schooling but she 
insisted on stopping, and the appellee, upon advice of her 
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teacher, did not compel the daughter to continue. Said 
daughter first started working in a Five & Ten Cent 

► Store in the District of Columbia on part time at a 
meager income in the latter part of 1950. She was then 

( approximately 16^4 years of age. On or about January 

29, 1951, she obtained full time employment with the 
American Red Cross at a gros salary of $188.00 per 

^ month. That recently her salary has been increased to 

$203.00 per month, with a net take home pay of $162.00 
per month, payable $81.00 semi-monthly. (A. 11, 14, 15) 

\ The appellant at all times had full knowledge of the 

child’s employment and her income therefrom (A. 7, 14). 

> Both before and at the beginning of her employment 
up to the date of appellant’s motion for modification, 
said child lived with and was under the full control, cus- 

1 tody and discipline of the appellee. The appellee and 

said child occupied an apartment at the home of ap¬ 
pellee’s sister. Part of the child’s earnings was used 
by the appellee to help defray living expenses and part 
for clothing, and was spent under the management, su¬ 
pervision and control of appellee (A. 11 and 13). ' . . 

In August, 1951, while the aforesaid Order of May 12, 
1949, was in full force and effect, the appellant again, 
upon his own volition, discontinued his monthly payments 
and has continually refused to resume them. Finally, 
when he was warned that contempt proceedings were go¬ 
ing to be instituted against him for non-compliance with 
the said Court order, he filed his motion on June 12, 
1952, wherein he prayed for a modification of the Order 
of May 12, 1949, for a termination of the maintenance 
jg^yments retroactively to August 25, 1951, the date he 
stopped his payments, and for a judgment declaring 
emancipation of said minor (A. 6). This motion was - 
later followed by a second motion to amend the prior 
motion with a further prayer for an order to terminate 
the maintenance payments retroactively to February 3, 
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1951, and to require the appellee to make restitution of 
the payments made after the said minor was emanci¬ 
pated without showing wherein or in what way the minor 
became emancipated on February 3, 1951 (A. 16). Both 
motions were opposed by appellee (A. 8-12, 17). 

The matter was referred to the Domestic Relations 
Commissioner who interviewed both parties and recom¬ 
mended to the Court that the appellant’s motion to mod¬ 
ify the Order of May 12, 1949, be granted, and that the 
order be vacated as of the date of filing the motion (A. 
15). Although the appellee filed opposition to the Do¬ 
mestic Relations Commissioner’s report (A. 17), the ap¬ 
pellant did not. 

Prior to 1951, the appellee, besides being regularly 
employed as graphotype operator with the Association 
of American Railroads, had worked at other jobs to 
supplement her income to enable her to support herself 
and said minor. (A. 15 and Appellee’s App. 2-3) Be¬ 
cause of sickness and poor health in 1951, she gave up 
her extra employment and worked only at her regular 
employment, with the Association of American Railroads 
(A. 11). Her gross pay for 1951 was $3,290.95, and her 
net take home pay was $2,541.85 (A. 22, 23). The minor 
daughter’s take home pay was approximately $70.00 semi¬ 
monthly until the latter part of 1951 when it was in¬ 
creased, as above related, to $81.00 semi-monthly. For 
the same year, the appellant’s gross pay as Assistant 
Manager of the Life Insurance Company of Virginia, ac¬ 
cording to his unsworn statement to the Domestic Rela¬ 
tions Commissioner, was $8,326.65, and claimed office and 
business expenses of $2,128.53. (A. 15). On August 

1952, the Court passed the order from which the appellS 
now appeals. 
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ARGUMENT 

The appellee, in the following argument, has followed 
the numerical order as outlined in appellant’s brief. 

L 

The appellant states that the original order of the 
Trial Court for maintenance of the infant daughter was 
not intended to extend beyond the date of her emancipa¬ 
tion. He then argues that when the appellee permitted 
the daughter to discontinue school and obtain employ¬ 
ment, that the daughter thereby became emancipated and 
by reason thereof, he was released from further obliga¬ 
tion under the order. In other words, that he, the ap¬ 
pellant, had the right to stop the support payments upon 
his own volition without seeking a modification of the 
Court order. The numerous cases cited by the appellant 
deal mainly with the question of emancipation relative to 
claim of a parent to a child’s earnings and claim of credi¬ 
tors for necessaries furnished a child, and related cases, 
and arises under, an entirely different context than is here 
involved. 

Irrespective of the Court order requiring the appellant 
to support the infant daughter, the record in this case 
does not support the appellant’s contention that the child 
had become emancipated and the burden of proving eman¬ 
cipation is on the one claiming it. It is true that the 
mother reluctantly permitted the child to discontinue 
school and obtain employment Part of the child’s in¬ 
come was used to help defray her living expenses and 
the balance was spent by the child for clothing and inci¬ 
dentals under the mother’s direction and supervision, and 
the child otherwise continued to live with the mother and 
was under her custody, control and discipline. These 
facts are insufficient to establish an emancipation of the 
daughter. Lufkin v. Harvey, 131 Minn. 238, 154 N.W. 
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1097; Memphis Steel Constr. Co. v. Lister, 138 T own. 
307, 197 S.W. 902; Porter v. Powell, 79 la. 151, 44 N.W. 
295; Armo. 113 Am.St.Eep. 117; Amer. Products Co. v. 
ViUwock, 109 P. 2d 570, 132 A.L.R. 1010, 7 W. 2d 246; 
Wallace v. Cox, 136 Tenn. 69,188 S.W. 611. ' 

The appellee submits that discontinuiag school and ob¬ 
taining employment by the minor with the mother’s per¬ 
mission did not per se relieve the appellant of his re¬ 
sponsibility under the Court decree; that the appellant 
cannot be relieved of such responsibility under the decree 
except under one of the following conditions: 

(a) The attaining of her majority by the daughter, 
( Bloedom v. Bloedom, 67 Apps.D.C. 214, 91 F.2d 245) 
and the child is a minor until she reaches 21 years of 
age. ( Jones v. Jones, 63 Apps. D.C. 373, 72 F.2d, 829) 

(b) The marriage of the minor daughter. ( Davis v. 
Pams, 68 Apps. D.C. 240, 96 F.2d 512) 

There is some conflict in the authorities as to whether 
marriage will per se nullify the obligation to pay main¬ 
tenance under an existing order of Court. In the Davis 
case, supra, the Court said (p. 514): 

“• • • that • marriage of a daughter may constitute 
a good and sufficient reason for modification of a 
previous order for support and maintenance is well 
settled. • • •” 

This statement clearly infers that the order of modifica¬ 
tion operates prospectively and not retrospectively. 

(c) Death of the infant daughter. 

(d) The revocation of the original decree of main¬ 
tenance by a decree of a Court of competent jurisdiction, 
but only as to unmatured installments. 
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n. 

Is the appellant now precluded or estopped from at¬ 
tacking the original decree? 

The Court, in the original suit instituted by the appel¬ 
lee for a limited divorce, denied the divorce. The parties 
had been and were at the time of the trial living separate 
and apart. The wife (appellee) had custody of the 
children from the beginning of the separation. In open 
Court, upon question directed to each by the Court, they 
both expressed a desire and intention not to resume con¬ 
jugal relations with each other (A. 4). Counsel for both 
parties submitted written briefs on the question of whether 
the Trial Court had the power and authority under the 
circumstances to award custody of the children and pro¬ 
vide for their maintenance. The case of Towson v. Tow- 
son, 49 App. D.C. 45, 258 F. 517, cited by the appellant, 
was referred to and discussed in both briefs and also by 
the Court. The Trial Court concluded that under the then 
“New Rules of Civil Procedure”, it had that authority. 
(A. 3) The decree for custody and maintenance was there¬ 
upon issued by the Trial Court on January 17, 1939. No 
appeal was ever taken from that decree. In fact the 
appellant recognized the validity of the decree by his 
payments thereunder for a period of 13 or 14 years, and 
by his motion in 1949 for modification of the decree. 
(See comment of the Trial Court in reference thereto, A. 
23 and 24) 

The appellee respectfully submits that the attack now 
made upon the decree of January 17, 1939, awarding cus¬ 
tody and maintenance is without merit. 

m and IV. 

The appellee will endeavor to answer herein arguments 
under headings m and IV of appellant’s brief. 

The appellee believes that the main and important 
question which presents itself to this Court for decision 
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is: Does the United States District Court for the Dis¬ 
trict of Columbia have the poyrer to remit or cancel past 
dne maintenance awarded by it to a mother for the sup¬ 
port of a minor child committed to her care? 

This Court has repeatedly held that Sec. 16-413 D.C. 
Code 1951; 

“After a decree of divorce in any case granting ali¬ 
mony and providing for the care and custody of 
children, the case shall still be considered open for 
any future orders in those respects.” 

operates prospectively and not restrospectively, and that 
the Court is without power to set aside, reduce or remit 
past due installments thereunder. Caffrey v. Caffrey, 45 
Apps. D.C. 285, 4 F.2d 952; Biscayne Tr. Co. v. American 
Sec. & Tr. Co ., 57 App. D.C. 251, 20 F.2d 267; Lockwood 
v. Lockwood, 82 U.S.App. D.C. 105, 160 F. 2d 923; Key- 
hart v. Kephart, 89 U.S.App. D.C. —, 193 F.2d 677. In 
1 the Kephart case, the Court said (p. 684): 

um • • Each installment which matures under a de¬ 
cree which has not been modified becomes a judg¬ 
ment debt similar to any other judgment for money. 
The original decree is final in character with respect 
to each mature installment and so cannot be chal¬ 
lenged here and should not be challenged elsewhere. 
• • •» 

Where the decree provides a single allowance for sup¬ 
port of wife and children committed to her care, it is 
treated and considered as alimony payable to the wife 
and is not contingent on the minority of the children. 
Miller v. Miller, 74 App. D.C. 216, 122 F. 2d 209; Lock- 
wood v. Lockwood, supra. All of the above cited cases 
dealt either with alimony payable to the wife, or alimony 
and maintenance as a single allowance payable to the 
wife for her and the children’s support 

The appellant contends as a major premise that the 
Trial Court has the power to remit and cancel past due 


maintenance payable to the "wife for the support of a 
minor child, and concludes therefrom that if the original 
decree was not by operation of law nullified insofar as 
payment of maintenance is concerned because of the 
child’s emancipation by reason of her employment the 
Court under the facts in this case should have cancelled 
the matured installments. Under the same reasoning, ap¬ 
pellant argues that the Court should require restitution 
by the appellee of the payments made by the appellant 
sometime subsequent to the date of the alleged gainful 
employment. 

The maintenance statute in the District of Columbia, 
Sec. 16-415, D.C. Code, 1951, provides that the payments 
ordered to be paid by the Court may be enforced in the 
same manner as directed in regard to the payment of 
permanent alimony. The appellee therefore contends- that 
as each installment of maintenance matured under the 
original decree, it became a judgment enforceable in the 
same manner as accrued installments under Sec. 16-410 
and 411, and likewise cannot be cancelled, remitted or 
reduced. 

In SisUvre v. Sistare, 218 U.S. 1, 30 S. Ct. 682, 54 L.E. 
905, the Court stated (p. 22): 

“But it is equally certain that nothing in this lan¬ 
guage (N.Y.Stat.) expressly gives power to -revoke- 
or modify an instalment of alimony which had ac¬ 
crued prior to the making of an application to vary 
or modify, and every reasonable implication must be 
resorted to against the existence of such power, in 
the absence of clear language manifesting an inten-' 
tion to confer it The implication, however, which 
arises from the failure to expressly confer authority 
to retroactively modify an allowance of alimony is 
fortified by the provisions which are expressed.” 
(Paren. ours) 
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Li accordance with the rule of construction enunciated 
in the Sis tare case, Sec. 16-415, D.C. Code 1951, should re¬ 
ceive the same interpretation or construction with respect 
to matured installments of maintenance as is given Sec. 
16-410 and 411 relative to matured installments of ali¬ 
mony. 

It appears to be the weight of authority in other juris¬ 
dictions that past due installments of maintenance as 
well as alimony cannot be cancelled or remitted, except 
where statute specifically so provides. Wassimg v. 
Wassvng, 136 Neb. 440, 286 N.W. 340; citing 19 C.J. 
Sec. 359; Wharton v. Jackson, 107 Neb. 288, 185 N.W. 
428; Davis v. Davis, 145 Kans. 282, 65 P. 2d 562; Sharp 
v. Sharp , 154 Kans. 175, 117 P. 2d 561; Tnmkey v. John¬ 
son, 154 Kans. 725, 121 P. 2d 247; Haynes v. Haynes, 168 
Kans. 219, 212 P. 2d 312; Knell v. Knell, 179 la. 647, 
161 N. W. 634; Delbridge v. Sears, 179 la. 526, 160 N.W. 
218; Grant v. Grant, 209 Ark. 576, 191 S.W. 2d 596; Gar¬ 
vin v. Garvin, 108 Cal. 415, 118 P. 2d 768; Blanton v. 
Blanton, 154 Fla. 750, 18 S. 2d 902; Whitty v. Whlity, 
306 Ky. 355, 208 S.W. 2d 68; Shuff v. Flute, 344 HI. App. 
157, 100 N.E. 2d 502; Bawling v. Bawling, Ohio Com. PL, 
100 N.E. 2d 725; 27 C.J.S. Divorce, § 322, p. 1239. 

It is to be noted that the case of Swenson v. Swenson, 
227 S.W. 2d 103, 20 A.LJR. 2d 1409, and Green v. Green, 
234 S.W. 2d 350, 20 A.L.R. 2d 1415, are cases involving 
enlistment or induction of the minor child into Military 
Service; and it is further to be noted that the two cases 
were decided by the Kansas City Court of Appeals and 
not by the Supreme Court of Kansas. Note ruling by 
the Supreme Court of Kansas in the above cited cases. 

. If the Court has the power to remit or decrease past 
due installments of maintenance, it likewise would have 
the power to increase maintenance retroactive, which 
when viewed from this latter angle, clearly reveals the 
fallacy of the appellant’s contention. 
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The appellant knew when the daughter discontinued 
school and when she obtained employment. He knew at 
all times the amount of her earnings. He obtained the 
information not only from the appellee but from the 
daughter as well. (See appellant’s statement of the case 
Page 3 of his brief.). He continued to pay the install¬ 
ments of maintenance from the date the daughter ob¬ 
tained employment on November 16, 1950, to August 25, 
1951, and then appellant concluded in his own mind that 
she no longer needed assistance from him. He could 
have applied to the Court at any time after November 
16, 1950, for a modification of the order to relieve him 
from further payments because of the child’s employ¬ 
ment. Instead of doing that, he took the law into his 
own hands and ceased to obey the Court order, thus 
leaving the wife and daughter to get along as best they 
could on their combined meager incomes. Prior to 1951, 
the wife, in order to meet the living expenses of the 
two, was compelled to work at extra jobs in addition 
to her regular eight-hour per day employment with the 
Association of American Railroads (A.15, & Appellee’s 
App. 2-3). The long hours of employment undermined 
her health, thus preventing her from supplementing her 
regular salary in 1951 as she had theretofore done and 
her expenses were increased because of medical and 
doctor’s bills. 

After repeated demands upon him to pay the arrear¬ 
age and finally upon warning that he would be cited for 
contempt, the appellant filed his motion asking for modi¬ 
fication of the maintenance decree retroactively to Au¬ 
gust 25, 1951, the date he stopped his payments (A.6). 
This motion was followed by another motion to amend 
.the prior motion, wherein appellant asked for restitution 
of all payments made after February 3, 1951'(A. 16). 
He does not explain why restitution should be from that 
date rather than from November 16, 1950, when the 
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daughter’s employment started. If the Trial Court is 
without power to remit past due inst allm ents of main¬ 
tenance as already pointed out, it likewise is without 
power to require restitution of past due installments 
already paid. 

V. 

The appellant contends that the appellee is not entitled 
to suit money for the purpose of defending in this 
appeal He does not claim abuse of discretion by the 
Trial Court in awarding suit money on appeal but from 
his argument he infers as much. 

i 

After the appellant filed notice of appeal and designa¬ 
tion of record, appellee filed her motion in the lower 
Court for an allowance of suit money, including counsel 
fees, to defend in this appeal. In Bamsdcrff v. Barons- 
dorff, 26 App. D.C. 228, this Court stated that it is the 
better practice to make such application to the lower 
Court rather than to the Court of Appeals. 

There was ample evidence to support the lower Court’s 
order of October 6, 1952 (Appellee’s App.), allowing to 
the appellee $250.00 suit money on appeal. The appellee’s 
net income or take-home pay for the year 1951 was 
$2,541.85 (A. 23). In prior years she had worked at 
other jobs in order to supplement her regular income but 
had not done so in 1951 because of her poor health. 
(A. 15, Appellee’s App. 2-3). The minor daughter’s in¬ 
come was at the time of the hearing $81.00 semi-monthly. 
On the other hand, the appellant’s income for the year 
1951, according to his unsworn statement to the Domestic 
Relations Commissioner, was $8,326.65, with claimed busi¬ 
ness expenses of $2,128.53 (A. 15). The Trial Comrt, 
after a full and complete hearing, granted the motion 
and the record amply supports the ruling. Jafe v. 
Jaffe, 74 App. D.C. 394, 124 F. 2d 233; O’Neil v. O’Neil, 
57 App. D.C. 155,18 F. 2d 805. 
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The Trial Court, in exercising its sound discretion, 
had the power to modify the original decree prospec¬ 
tively. However, in reading the opinion of the Court 
upon the appellants motion to modify (A. 24), it is ap¬ 
parent the Court misunderstood the terms and provisions 
of the decree of May 12, 1949 (A. 5). The Court treated 
the $15.00 per week payments as being for tuition for 
the daughter’s schooling when in fact it was for her sup¬ 
port, the Order providing that in addition to the $15.00 
per week, the appellant was to pay for the daughter’s 
tuition. In the light of this misunderstanding by the 
Court, it is, upon a reading of the opinion, readily un¬ 
derstandable why it summarily modified the decree and 
terminated all future payments of maintenance as of the 
Date the appellant filed his motion to modify, when it 
was admitted that the child had discontinued school. 

In her opposition to the Domestic Relations Commis¬ 
sioner’s report, the appellee contended that any order for 
modification could only operate from the date of the de¬ 
cree and not from the date the appellant (defendant 
below) filed his motion for modification. 

Under the misunderstood circumstances by the Court 
as to the terms of the original decree, the Court prob¬ 
ably felt—and justifiably so—that the appellee was un¬ 
reasonable and overreaching in her demands. It like¬ 
wise, in all probability, influenced the Court in sum¬ 
marily denying the appellee any allowance of attorney’s 
fee (A. 26). 

It has been the intention and purpose of appellant to 
put the appellee to great trouble and expense so as to 
deter her in attempting to enforce her judgment for the 
arrearage of maintenance. If she is compelled to bear 
the expenses in defending this appeal as well as the 
expense already incurred by her in opposing the appel¬ 
lant’s motions in the lower Court for remission of past 
due maintenance and for restitution, appellee will in all 
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probability end up financially on the liability side of the 
ledger even if she be successful in her defense to this 
appeal 

As previously stated, the Trial Court had the author¬ 
ity to make allowance to the wife of suit money, includ¬ 
ing counsel fees, whether she be plaintiff or defendant 
(D.C. Code 1951, Title 16, Secs. 410 and 411, and Jaffe 
v. Jaffe, supra, and cases therein cited. 

CONCLUSION 

It is respectfully submitted that the facts do not prove 
emancipation of the child from the mother’s custody and 
control, nor do they have the legal effect of nullifying 
the original order of maintenance. 

The lower Court was without authority to remit or can¬ 
cel the past due installments of maintenance or to require 
the appellee to make restitution of the matured install¬ 
ments already paid by the appellant, and its ruling to 
that effect was not error. 

The Trial Court had the power and authority to award 
to the appellee suit money for the purpose of defending 
this appellee and there is no showing by the appellant 
that the amount awarded was unreasonable or that the 
Court abused its discretion. In the absence of such show¬ 
ing, the ruling of the Trial Court should not be disturbed. 

• 

For the reasons heretofore set forth and the authori¬ 
ties cited in support thereof, appellee respectfully re¬ 
quests this Honorable Court to affirm the judgments of 
the lower Court 

' Respectfully submitted, 

Jesse Lee Hatj, 

815 - 15th St, N. W., 
Washington 5, D. C. 
Attorney for Appellee. 
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Filed: Jan. 24, 1953 Harry M. Hull, Clerk 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

■V 


Alice V. Brown 


vs. 


Plaintiff 


William N. Brown 

Defendant 

Eq. 63,350 

Notice of Interrogatories 

To: Jesse Lee Hall, Esq., 

Attorney for Plaintiff, 

815 - 15th Street, Bowen Bnilding 
Washington, D. C. 

Please take notice that the defendant hereby requests 
the plaintiff to answer interrogatories stated below in 
accordance with Rule 33 of the Federal Rnles of Civil 
Procedure. The rule provides that the interrogatories 
shall be answered separately and fully in writing under 
oath. The answers shall be signed by the plaintiff and - 
she shall serve a copy of the answers to the defendant 
within 15 days after service hereof unless the court, on 
motion and notice and for good cause shown, enlarges 
or shortens the time. 

1. From whom (other than the Association of Ameri¬ 
can Railroads) did you receive wages, salary, or other 
remuneration for services of any kind performed during 
the year 1951? 

2. From whom (other than the Association of Ameri¬ 
can Railroads) did you receive wages, salary, or other 
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remuneratioii for services of any kind performed during 
the year 1952! 

3. From whom did yon receive wages, salary, or other 
remuneration for services performed prior to 1951! (List 
individually.) 

/s/ LOLA BOSWELL 
Lola Boswell 
Attorney for Defendant 
Investment Building 
Washington 5, D. C. 

BE 3748 

This is to certify that the foregoing notice of interroga¬ 
tories was served by the undersigned upon Jesse Lee Hall 
in his office in the Bowen Building on July 15,1952. 

/s/ LOLA BOSWELL 

• • • • 

Filed Aug 1, 1952 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

ALICE V. BROWN, 

Plaintiff 

vs. 


WILLIAM N. BROWN 

Defendant 

Equity No. 63,350 
Answer to Interrogatories 
District of Columbia, ss: 

Alice V. Brown being first duly sworn upon oath makes 
answer to the Interrogatories propounded to her as fol¬ 
lows: 
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Answer to Interrogatory No. L From no one. 

Answer to Interrogatory No. 2. From no one. 

Answer to Interrogatory No. 3. For the year 1950 
from Association of American Railroads, League of 
Women Voters and Address-A-Print Company. 

/s/ ALICE V. BROWN 
Alice V. Brown 

SUBSCRIBED and SWORN TO before me this 23rd 
day of July, 1952. 

/s/ Lawrence M. Backin 
Notary Public, D.C. 

I hereby certify that I mailed postage prepaid a copy 
of the foregoing Answer to Interrogatories to Lola Bos¬ 
well, Attorney for Defendant, Investment Building, Wash¬ 
ington 5, D. C., on the 24th day of July, 1952. 

/s/ JESSE LEE HALL 
Jesse Lee Hall 
Attorney for Plaintiff 

• • • • 
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Filed Oct. 6, 1952 Harry M. Hull, Clerk,. : 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ALICE V. BROWN, 

Plaintiff 

y. 

WILLIAM N. BROWN, 

Defendant 

Equity No. 63,350 

Order Allowing Costs to Wife on Appeal 

This cause came on to be heard upon the motion of the 
plaintiff, Alice V. Brown, for allowance of suit money, 
including counsel fees, on appeal, and the opposition of 
the defendant thereto, and upon consideration thereof, 
and the argument of counsel, it is by the Court this 6th 
day of October, 1952, 

ADJUDGED, ORDERED and DECREED 

That the defendant, William N. Brown, be and he hereby 
is ordered and directed to pay to the plaintiff, Alice V. 
Brown, the sum of $250.00 on account of suit money to 
enable said plaintiff to prepare and present her defense 
to the defendant’s appeal taken herein from the order 
of this Court of August 13, 1952. 

/s/ MATTHEW F. McGUIRE 
Judge 


